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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF GEORGIA
STATESBORO DIVISION

OGEECHEE-CANOOCHEE RIVERKEEPER, INC,,
Plaintiff,
V. 606CV102

UNITED STATES ARMY CORPS OF
ENGINEERS; LT. GENERAL CARL A. STROCK,
United States Army Corps of Engineers; COLONEL
MARK S. HELD, United States Army Corps of
Engineers, Savannah District; MIRIAN
MAGWOOD, United States Army Corps of
Engineers, Savannah District,

Defendants.

ORDER

I. INTRODUCTION

Ogeechee-Canoochee  Riverkeeper, Inc.
(“Riverkeeper”) brought this Administrative
Procedure Act (“APA™) claim against the U.S.
Army Corps of Engineers and various Corps
officers in their official capacities (collectively,
the “Corps”)." Doc. # 1; 5 U.S.C. §§ 701-706
(APA judicial review section). Riverkeeper
challenges a Corps decision to exempt a
proposed timber harvest from Clean Water Act
(“CWA”) regulation as “arbitrary, capricious, or
an abuse of discretion or otherwise not in
accordance with the law.” Doc. # 1 at 6, 12-15
(citing 5 U.S.C. § 706(2)(A) (relevant APA
provision)); 33 U.S.C. §§ 1251-1387 (CWA).

II. BACKGROUND

__A. Procedural Background

Cypress Lake is a several-hundred acre, man-
made, wooded lake created sixty years ago in

! A private-company defendant, Cypress Lake, Inc., was
dismissed after settlement. Doc. # 18.
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Bulloch County, Georgia. Doc. # 1 at 7.
Cypress Lake, Inc. (“CLI”), the private company
that owns the lake, sought to harvest timber
from 60 of the lake’s acres. Id. at 7-8. On
10/25/06, the Corps made an “Exemption
Determination” that the harvest proposed in
CLI’s submitted “Forest Management Plan” was
exempt from CWA regulation; “this proposed
harvesting operation would be normal on-going
silviculture’ and would not be subject to
regulation under Section 404 of the Clean Water
Act (33 of the Code of Federal Regulations Part
323.4(a)(1)).” Id., exh. 5 (footnote added).

Riverkeeper then brought this action,
contesting the Corps’s Exemption
Determination as an arbitrary and capricious
application of the “on-going silviculture”
exemption from CWA compliance. Id. at 12-
14. Even if the silviculture exemption applies,
Riverkeeper contends, the Corps arbitrarily and
capriciously failed to apply the CWA’s
“recapture” provision.?

2 Silviculture is “[t]he scientific practice of establishing,
tending, and reproducing forest stands with desired
characteristics. It is based on the knowledge of tree
characteristics and environmental requirements.”
http://www.gfc.state.ga.us/Resources/Publications/Educ
ational/glossary.pdf (site as of 5/27/08). The previous
definition and site cited in the Court’s 5/7/07 Order (doc.
# 26) is no longer available online.

3 This provision prevents

[a]lny discharge of dredged or fill
material into the navigable waters
incidental to any activity having as its
purpose bringing an area of the
navigable waters into a use to which it
was not previously subject, where the
flow or circulation of navigable waters
may be impaired or the reach of such
waters be reduced, shall be required to
have a permit under this section.

33 U.S.C. § 1344(H(2).
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